§ 99. Disqualification of judge who is witness, 46 Am. Jur. 2d Judges § 99 


46 Am. Jur. 2d Judges § 99 


American Jurisprudence, Second Edition February 2022 Update 


Judges 
Glenda K. Harnad, J.D.; and Kristina E. Music Biro, J.D., of the staff of the National Legal Research Group, Inc. 


IX. Disqualification to Act in Particular Case 

B. Grounds for Disqualification 

2. Interests as Grounds for Disqualification 

b. Particular Interests as Grounds for Disqualification 


(2) Judge as Party or Witness 


§ 99. Disqualification of judge who is witness 


Topic Summary Correlation Table References 


West's Key Number Digest 


West's Key Number Digest, Judgesifiem45, 50 


A.L.R. Library 


Disqualification of judge on ground of being a witness in the case, 22 A.L.R.3d 1198 


A judge will not be disqualified from presiding at a trial by the mere fact that he or she may be a witness, ! or is familiar with 
the proceeding and supplements the record with observations.” However, it has been found that when a judge takes the stand, 


it is equivalent to his or her withdrawing as a judge from the case,” and a judge who testifies should recuse him- or herself. 


Observation: 


Attempts to disqualify judges by indicating that the judge will be called as a witness are not favored and are rarely granted, and 


such an easy method of disqualifying a judge should not be encouraged or allowed.° 
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In some jurisdictions, a judge who testifies is disqualified only if he or she is a necessary or material witness in the case,° or 
is likely to be a material witness.’ Some courts take the view that whether a trial judge should disqualify him- or herself when 


he or she is called as a witness in a case tried by the judge is within his or her discretion.® In other jurisdictions, appellate 
judges have taken the position, even without a statute or rule, that they should disqualify themselves where they have testified 


in the trial court.” 
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